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THE INSTITUTION OF OCCUPATIONAL SAFETY AND HEALTH 

Manchester and NW Districts Branch, 
Minutes of the 622nd Branch Meeting on March 8th 2016 at 19:00 at Chill Factorᵉ, 

Trafford Quays, Manchester 
 

Branch Chairman:     Paul Eyre 

Secretary:                Jan Paley 
 

In attendance, M. Ainsworth, S. Astles, P. Aston, F. Ayres, S. Bailey, C. Blades, K. Bridges, J. Cunningham, 

D. Daniels, P. Davey, I. Essington, E. Evans, P. Eyre, R. Gaskell, J. Gore, M. Greer,  P. Grundy, G. Hall, P. 

Henebery, S. Johnston, K. Jones,  C. Knagg, S. Lowry,  A. Marsh, S. Mather, D. Mander, P. Middleton, P. 

Moulson, R. Murray, D. Murdie, C. Nixon,  M. Nixon, S. Noyce, C. Owen, J. Paley, E. Pape,  E. Picton, D. Riley, 

F. Riley, P. Robinson, R. Sanches, A. Sena, D. Shawcross, L. Sidlow, J. Sowerbutts, T. Warriah, and M. 

Younus. 
 

1. Welcome  
 

Paul opened the meeting and welcomed all.  
 

2. Apologies were received from J. Holden, S. Mallett, G. Prosser, G. Mason  and G. McManus. 
 

3. Adoption of the 621st  Branch meeting minutes  
 

The minutes were proposed by P. Grundy and seconded by F. Riley and adopted as a true record. 
 

4. IOSH Branch and District Information  
 

Paul reminded the meeting that the AGM would be held in May. There are several vacancies on the committee 

and Paul said the committee welcomed new members and that it was an opportunity to do something for 

members. Paul said fresh people with fresh ideas are needed and that  it was important that people get 

involved. A committee mailer about the AGM will be issued to all members shortly.  
 

5. Correspondence – None 
 

6.  AOB  
 

Paul advised the meeting that the Mike Sagar memorial lecture would be held on March 17th in Burnley. This 

event was being staged by the East Lancs. District in memory of Mike who died last year. The speaker is Paul 

Blanchard and there will be a free lunch. 

Paul also provided a reminder about the tripartite meeting being held with June. John Holden had instigated 

this event, which is now in its third year. Merseyside are leading on the organisation of the event this year 

which has a sustainable safety culture theme. Places can be booked though the IOSH event page. 

Mike Nixon provided information on events being held by the Manchester Safety Groups which included gas 

cylinders and welding on March 16th at Trafford Park and attending the safety event at the NEC before Easter. 

Fiona advised that supporting information for the next stage of the ‘No time to Lose‘ campaign would be 

available shortly 

7. Speaker 

Paul introduced the speakers for the evening, Emma Evans and Kevin Bridges from Pinsent Masons. Kevin is a 

a partner at Pinsent Masons and manages the health and safety team, of which Emma is a member. Kevin is 

also an IOSH Vice-President. Kevin provided a short introduction advising that the new sentencing guidelines 

were a ‘game changer’. Kevin said that if you invest in H&S and avoid prosecutions this will be a lot smaller 

than the fines you are likely to receive under the new sentencing guidelines. Emma would be the main 

presenter supported by Kevin. 
 

Emma said with regard to enforcement there had been 2 significant changes’ 

1) Section 85 of LASPO had removed the limit on fines in the magistrate’s courts after 12/03/15, so fines can 

be at any level in the magistrates or crown court. 

2) New sentencing guidelines for H&S, corporate  manslaughter, food safety and hygiene offences apply from  

01/02/16 
  
The guidelines cover sentencing for all H&S offences (fatal and non-fatal as well as corporate and individual 

offences). The guidelines bring about a consistency based on the risk of harm rather than actual harm. For the 

first time the tariff is linked to turnover, it is task based not outcome based. They apply in all cases. 
 

The proposed approach is to use 9 steps  
 

• Step one – Determine offence category: harm and culpability 

• Step two - Starting point – is the company micro, small, medium or large (or very large) based on turnover 

• Step three – is proposed fine proportionate 
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• Step four – consider other factors that might require adjustment e.g. Impact on employees and service users 

• Plus others – including credit for guilty plea 
 

Categories of harm have been defined based on seriousness of harm risked plus likelihood of harm. There are 

4 harm categories. The seriousness of harm risked is classified into 3 levels A. B and C. The following matrix 

shows how they fit together. 

 
Levels of culpability have been defined, these are extremely important as the courts will consider those more 

culpable more seriously. The levels are as follows 

 

 

 

 

 

 

 

 

 

 

 

 
 

The issues relevant to culpability may include the following: 

• High  

– Failing to put in place measures recognised as standards in the industry / sector 

– Ignoring concerns raised by employees or others 

– Failing to make changes after prior incidents 

– Allowing breaches to subsist over a long period of time 

• Low 

– Significant efforts were made to address risk but inadequate on this occasion 

– No prior event or warning indicating a risk 
 

Organisations are categorised on turn over 
  

– Micro – not more that £2m 

– Small – Between £2m and £10m 

– Medium - £10-£50m 

– Large - £50m and above 

– Very large companies – turnover “very greatly exceeds” £50m 
 

Emma then used the charts applying culpability and harm category and relevant turnover to work out the 

starting point fine and category range. (latter relates to aggravating and mitigating factors)  

Aggravating 

Cost cutting 

Breach of an order 

Obstruction of justice 

Poor health and safety record 

Falsification of records 

Deliberate failure to obtain a licence 

Exploiting victims 

Mitigating 

No previous convictions or no relevant/recent convictions 

High level of co-operation beyond what would always be 

expected 

Good health and safety record 

Effective health and safety procedures in place 

Self reporting, co-operation and acceptance of responsibility 

 

Steps 3 – 9 in the process consider whether the fine is proportionate to the means of the offender. This may 

be adjusted if there is a small or large profit margin relative to the turnover or whether the fine will put the 

offender out of business therefore jobs may be lost. Other factors that are considered is whether the offender 

is a charitable body and how the fine would impact on employees and service users. There is also a reduction 

for a guilty plea. 
 

 

Very High 

Deliberate breach or 
flagrant disregard of the 
law 

High 

Fell far short of the 
appropriate standard 

Medium 

Fell short of standard in a 
manner that falls 
between descriptions in 
high and low culpability 

Low 

Did not fall far short of 
appropriate standard 
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For very large organisations where the turnover exceeds £50m it may be necessary to move outside the 

suggested range to achieve a proportionate sentence.  
 

Emma used some recent Environmental cases to demonstrate what the fines had been and what they might 

be if the new sentencing guidelines had been place. In future, fines could be a substantial percentage and up 

to 100% of a company’s pre-tax net profit for the year. She suggested that for Corporate manslaughter fines 

this may be 75-100% of pre-tax profits payable over a number of years. For a fatality 50-75% depending on 

culpability and for non-fatal up to 50% depending on offence category. 
 

Emma also mentioned a recent case involving Thames Water (TW)  heard in January 2016 when a £1m fine 

was imposed. The judge used a multiplier but this approach was criticised by the Court of Appeal in an earlier 

TW case. Emma said it is not known if TW will be appealing this decision.  
 

Emma considered a case involving Costain, 4 offences had been committed. A person was killed when a 

telehandler overturned. Prior to the incident someone had commented to the site manager that a person 

would be killed. The turnover we £960m and pre tax profits £31m. The fine after trial was £525K. Under the 

new guidelines the fine will  likely be £6m - £10m. £3m would be good £10m more likely. 
 

Emma said companies who plead guilty will get a reduction for this but the adverse impact is that shares will 

drop, the board will be held accountable and the fine will be a big hit in the short term. Emma said for multi-

location groups the subsidiary UK entity is applied. Unincorporated Joint ventures do not appear to be covered 

by the new sentencing guidelines. 
 

To sum up this part of the presentation Emma said  

 Fines for large companies are going to be substantially increased 

 Very large companies fall outside the ranges in the Guidelines and “all bets are off”  

The battleground will be  

 The extent to which failures were systemic v. isolated lapses 

 Establishing whether culpability was “low” as opposed to “medium” (or “high”)  

 It was therefore, important to show safety management systems are in place and robust (and properly 

invested in), and what role was played by senior management and directors (leadership and direction) 

 

A question was asked about whether the fines would be used by HSE/ government to improve H&S, it was felt 

the treasury would be the only benefactor. 
 

Emma moved on to consider individuals and reminded the meeting of the section 7 duties of employees and 

section 37 liability of directors and senior managers. The harm categories for individuals are the same as for 

organisations. Culpability is as follows  

• Very high - Intentionally breached or flagrant disregard for the law 

• High – actual foresight of or wilful blindness to risk, and risk taken 

• Medium -  an act or omission that a person exercising reasonable care would not do 

• Low – little fault i.e. minor error of judgment 
 

The following table shows the sanctions that can be taken against individuals. The threshold for imprisonment 

is lowered to neglect in fatal accident enquiries. 
 

 
Emma reminded the meeting of the Corporate Manslaughter Act. For this to succeed the Prosecution must 

prove the way in which activities were managed or organised: 

– Caused a person’s death; 

– Amounts to a gross breach of a relevant duty of care owed to the deceased; and 

– Senior management’s role was a substantial element in the breach 
 

Companies and organisations can be found guilty of corporate manslaughter as a result of serious 

management failures resulting in a gross breach of a duty of care.  
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An organisation guilty of the offence will be liable to an unlimited fine. The Act also provides for courts to 

impose a publicity order, requiring the organisation to publicise details of its conviction and fine. 

The act came into force on 6 April 2008 (nearly 8 years ago) there have been 24 cases to date (19 in E&W/ 5 

in NI / 0 in Scotland) Of that 24, 19 convictions (5 trials; 14 guilty pleas), 4 acquittals and 1 on-going case.  
 

Corporate manslaughter is trialable only on indictment in the  Crown Court 

• Maximum fine is unlimited 

• Offence range - £180K to £20million 

• Step 1 – Determine the seriousness of the offence 

• Step 2 – Starting Point and category range 

• Steps 3 and 4 – is the fine proportionate / wider impact 

• Steps 5 to 9 – guilty pleas and other orders etc  

• 8 cases so far have attracted fines lower than £180K = will see fines increase in itself 

Step 1 – Determine the seriousness of the offence 

• Nature of offence such that every case will involve a death and corporate fault will be very high 

Consider: 

- How foreseeable was serious injury? 

Usually, the more foreseeable a serious injury was, the graver the offence. Failure to heed warnings or 

advice from the authorities, employees or others or to respond appropriately to ‘near misses’ arising in 

similar circumstances may be factors indicating greater foreseeability of serious injury. 

- How far short of the appropriate standard did the offender fall? 

Where an offender falls far short of the appropriate standard, the level of culpability is likely to be high. 

Lack of adherence to recognised standards in the industry or the inadequacy of training, supervision and 

reporting arrangements may be relevant factors to consider. 

- How common is this kind of breach in this organisation? 

How widespread was the non-compliance? Was it isolated in extent or, for example, indicative of a 

systematic departure from good practice across the offender’s operations or representative of systemic 

failings? Widespread non-compliance is likely to indicate a more serious offence. 

- Was there more than one death?, or a high risk of further deaths, or serious personal injury in  

addition to death? The greater the number of deaths, very serious personal injuries or people put at high 

risk of death, the more serious the offence. 
 

Step 2 – Starting Point and category range 

• SP is Turnover (or equivalent) based – micro / small / medium / large (and very large) 

• Move up or down the range depending on aggravating and mitigating features 

• Very large companies – may be necessary to move outside the range. 

 

 
Statutory aggravating factor: 

• Previous convictions, having regard to a) the nature of the offence to which the conviction relates and 

its relevance to the current offence; and b) the time that has elapsed since the conviction 

Other aggravating factors include: 

• Cost-cutting at the expense of safety 

• Deliberate concealment of illegal nature of activity 

• Breach of any court order 

• Obstruction of justice 

• Poor health and safety record 

• Falsification of documentation or licences  

• Deliberate failure to obtain or comply with relevant licences in order to avoid scrutiny by authorities 

• Offender exploited vulnerable victims 
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Factors reducing seriousness or reflecting mitigation 

• No previous convictions or no relevant/recent convictions 

• Evidence of steps taken to remedy problem 

• High level of co-operation with the investigation, beyond that which will always be expected 

• Good health and safety record 

• Effective health and safety procedures in place 

• Self-reporting, co-operation and acceptance of responsibility 

• Other events beyond the responsibility of the offender contributed to the death (however, actions of 

victims are unlikely to be considered contributory events. Offenders are required to protect workers or 

others who are neglectful of their own safety in a way which is reasonably foreseeable) 
 

8 cases so far have attracted fines lower than £180K = will see fines increase in itself 

The Guidelines require that 4 questions regarding the seriousness of the offence are considered.  Offence Cat 

A applies where the 4 answers indicate a higher level of harm or culpability.  Offence Cat B indicates a lower 

level of culpability 
 

• Steps 3 to 9 – consider proportionality 

– Sufficient to have a real economic impact 

– Profitability 

– Impact on ability to trade 

– Impact of fine on employees, service users, customers and the local economy 

– Guilty plea 

– Publicity orders should ordinarily be imposed 
 

Emma then specifically looked at a number of recent prosecutions which show that before the new sentencing 

guidelines there was a trend showing an increase in fines. Emma considered: 
 

C.RO Ports London Ltd – worker seriously injured not killed. Company pleaded guilty to Section 2(1) under 

HSWA. Turnover £24m, pre-tax profit £7.7m. Fine £1.8m costs £14,328. 
 

National Grid Gas – boy fell from exposed pipeline over canal and drowned, guilty plea submitted. Turnover 

£3b and pre-tax profit was £1b. Fine £2m in December 2015.  
 

National Grid Gas – worker suffered broken leg when gas pipe burst in road during repairs. Convicted for 

breach of section 3 HSAWA. . Turnover £3b and pre-tax profit was £1b. Fine £1m costs £26,296 
 

Balfour Beatty Civil Engineering Ltd – worker killed – hit on head when carne slipped undertaking central 

reservation works on the A2. Guilty plea entered to section 2(1) and 3(1) of the HSAWA. This was a dormant 

company but the group had a turnover of £8.8b with a pre-tax loss of £304m. Fine £1m costs £14,977 
 

Total UK Ltd – worker killed at oil refinery fire guilty of reg 4 under COMAH – guilty plea entered Fined £1.4m  
 

UK Power networks – jogger ran into power cable and was killed. Energy did not immediately de-energise 

cable before investigating reported fault- judge said there were failings in the culture of the company. Guilty 

plea entered  Turnover £1b pre-tax loss of £900k fine £1m with £153,459 costs.  
 

Emma said that some of these past cases show how much fines and sentencing have changed and that the 

guidelines have already started to have an effect. There has been one case post Feb 1st. This involved  
 

Conoco Phillips - a gas and oil exploration company. There were 3 major gas leaks that put workers lives at 

risk. Turnover £4.4b, loss before tax £85m, Fine on Feb 8th £3m (£1m per offence) plus £160k costs. The 

hearing commenced before 1st of Feb so not strictly a case decided in accordance with the new sentencing 

guidelines. The fine is low compared to turnover but mitigating factors may have been a high level of co-

operation with the HSE and that £1m has been spent on new systems. The mitigating factors may have 

prevented the judge from fining more as allowed under the new guidelines for large companies. 
 

Emma finished by saying that one to watch out for was Merlin Attractions who run Alton Towers. Five people 

were seriously injured in a roller-coaster ride last summer. They are to be charged with one offence under the 

HSAWA. Turnover £412m profit before tax £75 m. There has been a previous conviction under the Work at 

Height Regs in 2013. Emma considered what the fine could be: 
 

If this was a medium culpability and harm category 2, then the starting point would be £600,000 with a range 

of £300,000 - £1,500,000. 

If this was a high culpability and harm category 2, then the starting point would be £1,500,000 with a range of  

£550,000 - £2,900,000. 
 

However, it could be considered a very large company and pre-tax profits may therefore become relevant. 
 

Emma and Kevin responded to several questions posed by members. Paul gave the vote of thanks and 

presented Emma and Kevin with gifts as token of appreciation. The meeting thanked the speakers with a 

round of applause.  

Paul closed the meeting and wished all a safe journey home. The meeting close at 20:40 

Minutes prepared by J. M. Paley 17/03/16 


